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This memorandum responds to several questions we have
received from the Regions about the enforceability of csr=-ain
Clean Water Act regulations that currently apply to ccncentrated
animal feeding operations (CAFOs). Enforcement actions should,
of course, take place in the context of a larger strat=g, =hat
includes partnership with the Department of Agriculture and
States, vcluntary programs, and ccmpliance assistance. The
Office of Compliance (OECA) 1is already contributing to these
effcrts through the National Agriculture Compliance Assistance
Center (Ag Center), which provides information on regulatory
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requirements and voluntary pcllution prevention opportunities
that affect AFOs. The Farm*A*Svscto progran availanle ~+~ TZ2if =
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Website, also advises farmers of Clean Water Act requirements ar:z
cffers practical cost-effective advice recgarding how to comnly
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Specific enforcement priorities are identified in the Z27°7
Mmvmril A mrm~Aa Deoacitvyansca Tmrmlamanda+s 1 An U, R T, (. | K
LOMPLLiallCe Acosulalibc Llhiploihciliallilll rldll developed 110
consultation with the Office of Water, which may be further
refined in the joint EPA/USDA strategy for arnimal feeding
operaticns currently under development.

consistent in applying existing regulaticns gcverning CA=ZC's,
which nave been in effect for cver I3 vears, and which generall’
cover the largest animal feeding crerazicns. Lnfcrcemeu_ acTiois
may be brought for noncompliance wi*n £xisting CAFO permits, c<r
for discharging without a permit tnaz is required under existin
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regqulations. The discussicn below also addresses several
frequently asked questions about the applicability of stormwater
regulations 1in this context. The Office of Enforcement and
Compliance Assurance, the Office of Water, and the Office of
General Counsel are working together to clarify several
additional interpretive issues that are beyond the scope of this
memorandum.

First, under Section 502 (14) of the Clean Water Act, CAFOs
are point sources by definition. See 33 U.S.C. 1362 {14). The
Agency’s regulations at 40 CFR 122.23 and Part 122, Appendix B,
define which facilities are CAFOs. These regulations provide, in
part, that any AFO with over 1000 animal units is a CAFO, and
thus is regulated by the NPDES program, regardless of the method
of discharge (i.e. there does not need to be a discrete
conveyance) .

Second, EPA and authorized States may initiate enforcement
actions against CAFOs for discharge without a permit, or for
violation of an existing permit, even if the Agency or State does
not observe an actual discharge while on the site, as lcng as
there is evidence of such a discharge. The evidence needed to
bring this type of action will be circumstantial in nature, and
may include, among other things, size and condition of any
containment facilities, any visual evidence of a breach or
overload of these facilities, slope of land (and other
topographical data}, amount of rainfall, distance to waters of
the U.S., evidence of manure residue leading to waters of the
U.S., and instream monitoring data etc. As stated in the
Southview Farms opinion, citing to O’Brien v. National Gypsum
Co., 944 F. 2d 69,72, "“It is beyond any doubt that circumstantial
evidence alone may suffice to prove adjudicative facts.” Recauss
these discharges are NPDES violations, the same standard of proof
necessary to prove any other type of NPDES discharge applies
here. That is, we must show, by a preponderance of the evidence,
that a violation occurred. Each case should be assessed
individually to determine whether we have evidence to support an
enforcement action.

Third, when evaluating any potential causes of acticn
against a faciliity, please keep in mind that the effluent
guideline at 40 CFR Part 412, upon which permits for certain
feedlots are based, apply not only to waste water from animal
production activities but also to anv crecipitation that comes
into contact with manure or other maz=rials at feedlots. Thus,
the “no discharge” requirement in 1 ctermit written to follow
these effluent gquidelines would appiy, to both components cf wasts
waters. See 40 CFR § 412.13 (stating that the Best Available
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Technolecgy no discharge requirement applies to “process waste
water pollutants”) and § 412.11(c) (“process waste waters”
includes a precipitation component, namely, “any precipitation
(rain or snow) which comes into contact with any manure, litter
or bedding, or any other raw material or intermediate or final
material or product used in or resulting from the production of
animals or poultry or direct products (e.g., milk, eggs)”).

In cases where we have evidence that a facility has
discharged without a permit, it is also important to review the
facts to see whether violations of stormwater requirements are
present. A point source that is subject to stormwater
requirements under CWA § 402(p) (such as those CAFOs whers the
Feedlot effluent guideline at 40 CFR 412 would apply) andé that
has discharged contaminated stormwater without a permit is
subject to enforcement for violations of CWA section 301(a). See
40 CFR § 122.26 (indicating which facilities are subject to
stormwater requirements). These regulations say that if a
facility is covered by an effluent guideline-then it is also
covered by the stormwater requirements.

You may alsc come across facilities that include both a CAFD
and other operations that are subject to the stormwater
regulations independent of the CAFO, such as commercial farm
equipment sales and repair operations. 1In these situations,
enforcement authorities should address both CAFO requirements and
the other independent stormwater requirements as apprcpriate.
Additional guidance can be sought from Regional and Headquarter
stormwater contacts as to which operations would be subjsct to
stormwater requirements apart from the CAFO.

Finally, I want to remind everyone that we have the
authority to initiate emergency actions under several statutes.
These “imminent and substantial endangerment” provisions are
available against all sources, including AFOs. Section 504 of
the CWA provides for injunctive relief to prevent or stop a
pollution source or combination of sources which presents an
imminent and substantial endangerment to the health of persons
welfare of persons. Section 1431 of the Safe Drinking Water -~
allows such relief from any contaminant that is present in or
likely to enter a public water supply or underground scurce of
drinking water that may present an imminent and substantial
endangerment to the health of persons. The Agency has nct uss.:
these authorities often in the past, but they are strong
authorities and we should use them where appropriate.
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While this memorandum clarifies key enforcement issues, I
know that you will exercise good judgment when selecting
appropriate cases for enforcement. Enforcement actions should
focus on the greatest risks, reflect the priorities outlined in
the Clean Water Action Plan and the CAFO Compliance Assurance
Implementation Plan, and should be part of a broader program that
includes outreach and compliarice assistance to the agricultural
community. Technical and legal assistance may be available
through Headquarters and assistance on farm level comprehensive
management plans which may form some portion of appropriate
relief can be sought through a variety of private and public
sources, including USDA. The EPA/USDA AFO joint stratégy now
under development will address some of these topics in grsater
detail.

If you have questions about whether or how to proceed in a
particular case, please do not hesitate to contact Brian Maas,
Director of the Water Enforcement Division (202) 564-2240, or
have your staff call Nadine Steinberg at(202) 564-8186. We will
assure any necessary coordination with the Office of Water and
the Office of General Counsel.

cc: Regional NPDES Branch Chiefs
ORC Water Branch Chiefs
Jim Pendergast, OWM
Mike Cook, OWM
Susan Lepow, O0GC
OECA, Water Enforcement Division



